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As such, i t  c o n s t i t u t e s  a s u b s t a n t i v ev i o l a t i o n  o f  law fo r  purposes of Minn. 
S t a t .  5 14.50. To c o r r e c tt h i sd e f e c t  i t  i s  recommended t h a tt h i ss u b p a r t  be 
amended t o  read as follows: 

Ret i rementcont r ibu t ions  for  eachemployeemust be l i m i t e d  
t o  e i t h e r  a qua l i f i edpens ionp lan  or a q u a l i f i e d  p r o f i t  
shar ingplansubmi t ted to, andapprovedby,theInternal 
Revenue Service.  

Non-qual i f iedplans have no t  been inc ludedintheproposed amendment because 
such plansdonot have to meet the same requirements as q u a l i f i e d  p l a n s .  
Among o t h e r  t h i n g s ,q u a l i f i e d  p l a n s  must be s t r u c t u r e d  so t h a t  fundscannot be 
d i v e r t e d  t o  purposesotherthanthebenef i t  o f  employees.Moreover , q u a l i f i e d  
plans must meetminimum v e s t i n g  and pa r t i c i pa t i ons tandards ,  and cannot 
d i s c r i m i n a t e  i n  f a v o r  o f  o f f i c e  h o l d e r s  and h i g h l y  compensatedemployees. 

9553.0035,subp. 12. Preopening Cos ts .  

73.Thissubpartgovernsthetreatment o f  cos tsincu r red  t o  openan 
ICF/MR -- thepreopeningcosts.Preopeningcostsincludeonlytheoperat ing 
costs incur redby  a f a c i l i t y .P r o p e r t y - r e l a t e dc o s t sa r et r e a t e dd i f f e r e n t l y  
undertheru le.  Many of thecostsassociated with o p e n i n gt h ef a c i l i t ya r e  
i n c u r r e dj u s tp r i o r  t o  opening.Therefore,theDepartmentdeterminedthat 
"one t ime"cos tsincur redwi th in  30 days of openingshould be t r e a t e d  asan 
i n t e r i m  cost and inc luded asan expense o f  t h ei n t e r i mp e r i o d .  This i s  a 
sensibleapproach and i t  i s  concluded,therefore,thattheprov is ions o f  i t em 
A arenecessary and reasonableasproposed. However, ne i thertheDepar tment 's  
SNR no rtheru lede f inethe  meaning of the words"one t ime"preopeningcosts. 
Th isrenderstheru leimpermiss ib ly  vague for purposes o f  Minn.Stat .  6 14.02, 
subd. 4 and c o n s t i t u t e s  a s u b s t a n t i v e  v i o l a t i o n  o f  law for  purposes o f  Minn. 
S t a t .  3 14.50 (1984). To cor rec tthesedefec ts ,the  words"one t ime" must be 
deleted or t h er u l e  must be amended to  e x p l a i nt h e i r  meaning.Thissubpart 
does no tcon ta in  any c r i t e r i a  t h a t  can be used for determining whena f a c i l i t y  
i s  opened and i t s  p rov is ionsareapp l icab le .Apparent lytha t  i s  intended t o  
be coveredbythelanguage i n  p a r t  9553.0075,subp.1. If t h a t  i s  notthe 
Depar tment 'sin tent  i t  s h o u l df u r t h e rc l a r i f yt h er u l e .  

9553.0035,subp.12, i t em B. 

74. Th issubpar trequ i restha ttheopera t ing  costs i ncu r red  more than 30 
days p r i o r  t o  openingbeamort ized.Original ly,theDepartmentproposed an 
amor t i za t i onper iod  of 120months,which was twice as long as tha tp rov ided
for i n  Rule 53T.Based on o b j e c t i o n s  from theindustry,theDepartment now 
proposes to  rep lacethe 120-month s tandardwi ththe 60-month s tandardfoundin  
thetemporaryrule.  A s  amended, t h i sp a r t  i s  necessary and reasonablebecause 
expensingpreopeningcostsoccurr ing more than 30 days p r i o r  t o  theopening o f  
a f a c i l i t yc o u l dd i s t o r t  i t s  ope ra t i ngcos t  payment r a t e .  Moreover,the 
amendment made does n o tc o n s t i t u t e  a subs tan t i a l  change for purposes o f  Minn. 
Rule 1400.1100. 

9553.0035, subp. 14, Top Management Compensation. 

75.  Th issubpar tp lacesl im i ta t ions  on top  management compensation. 
Under i t em A ,  the maximum al lowable cost o f  top  management compensation i s  



calcu latedonthebasis  of the number o f  f a c i l i t i e s  and l i censed beds owned 
and operatedbythe same p rov ide r  or prov idergroup as . fo l lows:  

( 1 )  For a s i n g l ef a c i l i t y ,r e g a r d l e s s  of s ize ,the  

l i m i t a t i o n  is the l e s s e r  o f  $847 per bed or $40,656; 

( 2 )  For two or more f a c i l i t i e s  w i t h  a t o t a l  bedcomplement 

o r  48 beds or l e s s ,  t h e  l i m i t a t i o n  i s  the l e s s e r  o f  $847 

per bed or $40,656; 

( 3 )  For two or more f a c i l i t i e s  w i t h  a t o t a l  bedcomplement 

of more than 48 beds ,thel im i ta t i on  i s  $40,656 p lus  $348 

for  every bed i n  excess of  48, prov idedtha tnos ing le  

f a c i l i t y ' s  compensation may exceedthelesser o f  $847 per  

bed or $40,656, as p r o v i d e d  i n  ( 1  1. 


The l i m i t a t i o n s  in i t em A a re  based upon theDepartment 'sdeterminat ionof 
a reasonablesalary for a top  management employee working 40 hoursweekly, 
presumedeconomies of sca le and incen t i ves  to  encouragetheuse o f  smal ler  
f a c i l i t i e s .  AboutthetimeRule 52 was promulgated (19731, theDepartment 
conducted a survey of top  management compensation. Based on thatsurvey,  i t  
ca lcu la ted  a top  management compensation l i m i t a t i o n  The o r i g i n a ll i m i t a t i o n ,  
updatedonthebasis of  changes I n  t h e  consumer p r iceindex ,  hasbeenused 
eversince, and is now a t  $40,656. Using $40,656 as i t s  l i m i t a t i o n ,t h e  
Departmentthendeterminedthesize o f  f a c i l i t y  whichwouldrequire such an 
employee. To dotha t  i t  consideredthe amount of top  management a t y p i c a l  s i x  
bed f a c i l i t y  wouldneed. I t  concludedthat a minimum reasonable amount o f  top 
management fo r  such a f a c i l i t y  would be f i vehours .Ex t rapo la t i ng  from t h a t ,  
i t  concludedthat a 48-bed f a c i l i t y  wou ldrequ i ref i vehour ' st ime  for each 
s i  x beds, or 40 hoursper week. S i n c et h el i m i t a t i o nh i s t o r i c a l l y  used for a 
full 1 t i m e  execut ive  was $40,656, theDepartmentconcludedthattheper-bed 
limitation I t a t i o n  on top  management costshould be $847 annua l ly  ($40,656 d iv ided  by 
48) 	 All .prov iders  and prov idergroupsget  $847 perbed for t h e i r  first 48 

bed5 . Althoughthese beds may be l o c a t e di n  a d i f f e r e n t  number o f  f a c i l i t i e s ,  

the Departmentdeterminedthattherewould be no s i g n i f i c a n t  economies o f  

scalel e  for  prov idershaving 48 beds or l e s s  ( i . e . ,  t h e  t o p  management costper  

bed would be the same). I f  a s i n g l e  f a c i l i t y  hasmore than 48 beds,the 

Departmentdeterminedthattherewould be economies o f  sca le so t h a t  

a d d i t i o n a lt o p  management serv iceswouldnot  be requ i red  as a d d i t i o n a l  beds 

are added.However, i f  a p rov ide r  or providergroup hasmore than 48 beds i n  

more than one f a c i l i t y ,  i t  determinedtha tadd i t iona ltop  management du t i es  

would be requ i redbuttha ttheper -bedl im i ta t ionshou ld  be reduced because 

some economies o f  scalewould be a v a i l a b l e .  I t  chose $348 as theappropr ia te 

per-bed l i m i t a t i o n .  The manner i n  wh ichtha tf i gu re  was ca l cu la ted  is unknown. 


76 .  The p r o v i s i o n si nt h i si t e m  were thesub jec t  o f  extens ive criticism. 
Boththeconceptsused,theassumptions made and thespec i f i cso ftheru le  
were chal lenged. D r .  Bjork arguedthatthere i s  no r e l i a b l ed a t a  showing t h a t  
a f u l l  t i m e  execut ive 'ssa la ryshou ld  be $40,656 or t h a t  a six-bed f a c i l i t y  
requ i res  f i v e  hours of  weeklytop management t i m e .  D r .  Bjork a lsoarguedthat  
t h e  r u l e  does no tcons is ten t l yapp ly  economy o f  scaleconcepts or recognize 
t h ed i f f e r e n c e sb e t w e e nf a c i l i t i e si n  t e r m s  o f  number, s i ze ,l oca t i on ,  
d i spe rs ion  or res iden t  base.Assuming tha tthe rea re  economies o f  sca le,  he 
arguedthat  i t  was absurd t o  assume tha tthe re  i s  no economy of  scalebelow 48 
bedsand subs tan t i a l  economies of  scale above t h a tl e v e l .  He a l s oc r i t i c i z e d  
theDepartment 'srecogni t ion o f  a d d i t i o n a lc o s t si n c u r r e db ym u l t i - f a c i l i t y  



-- 

providergroupshaving over 48 beds, w h i l e  f a i l i n g  t o  r e c o g n i z e  t h e  a d d i t i o n a l  
c o s t si n c u r r e db ys i n g l ef a c i l i t i e sh a v i n g  more than 48 beds.MarkLarson 
made s imi lararguments.  He n o t e dt h a t  REM operates 27 I C F / M R s  w i t h  658 beds 
and would be l i m i t e d  t o  $252,436 i n  t o p  management compensationwhilethe 
l i m i t a t i o n  would be $557,326 i f  the REM f a c i l i t i e s  were separate ly  owned and 
operated. He arguedthateconomies o f  sca le were no t  shown to  j u s t i f y  such a 
d i f f e r e n t i a l .  REM has s i x  admin i s t ra to rs  managing 27 f a c i l i t i e s  an 
average o f  4 . 5  f a c i l i t i e s  and 110 res iden ts  for  each admin i s t ra to r .  Assuming 
t h a t  i s  an e f f i c i e n t  management s t r u c t u r e ,  and t h a t  each o f  them i s  requ i red  
to  work f u l l  t i m e  and a repa id  $40,656, R E M ' s  annualtop management costsfor  
those s i x  admin is t ra torswould be $243,936 l eav ing  i t  with $8,500 to coverthe 
top  management expenses of  o thertop  management personnel. If REM paidthese 
i n d i v i d u a l s  $53,820 annually,which i s  a maximum s e t  f o r t h  i n  i t e m  B ,  i t  would 
notreceivereimbursement for most of thesa la ry  payments overthe $40,656 
l i m i t a t i o n  a p p l i c a b l e  t o  s i n g l e  f a c i l i t i e s  o f  48 beds,eventhoughtheyare 
responsib le  for more f a c i l i t i e s ,  and on an average,twice as many res iden ts .  

Many o the r  commentatorsquestionedthe need for l i m i t a t i o n s  on top  
management compensat iong iventhel im i ta t ions  on admin is t ra t i vecos ts  
contained intheru le .None the less ,  i t  i s  c o n c l u d e dt h a ts p e c i f i cl i m i t a t i o n s  
ontop management compensationarenecessary. I n  imp lement ingtheleg is la t i ve  
d i r e c t i v e  t o  p l a c e  l i m i t a t i o n s  on administrat ivecoststheDepartmentwould 
have a v a r i e t y  of o p t i o n sa v a i l a b l e  to  It. The records shows t h a t  many 
admin i s t ra t i vecos tsa reou ts ide  a p rov ide r ' scon t ro l .Execu t i vesa la ry  
costs, however ,arecontro l lab le.Sincetheyarecontro l lab le costs, s ince 
theyaresubject  to abuse,and s incetheLeg is la tu re  was p a r t i c u l a r l y  
concernedwithtop management costs  when i t  requi redthattheDepar tment  limit 
admin i s t ra t i vecos ts ,  i t  i s  conc ludedtha tl im i ta t i onsa renecessa ry .  

77.  I t  i s  also concludedthatthe $40,656 f i g u r e  i s  w i t h i n  a reasonable 
range and 'could be used to limit t thecompensationpayable to a f a c i l i t y  whose 
management needs can be performedbyoneindividualworkingon a f u l l  t i m e  
bas i s .A l thoughtha t  $40,656 f i g u r e  i s  n o t  basedon a currentsurvey o f  
s a l a r i e sp a i d j  such a survey i s  n o tr e q u i r e d .I ne s t a b l i s h i n gt h el i m i t a t i o n  
on top  management compensat ion,theactualsalar ies now p a i d  to  suchpersons, 
w h i l er e l e v a n t ,a r en o tc o n t r o l l i n g .  The reason for t h i s  i s  t h a tt h e  
Departmentcan on lyrecogn izecos tstha t  must be i ncu r red  to  manage a f a c i l i t y  
i n  an e f f i c i e n t  manner. I t  i s  n o t  bound to  reimburseproviders for any 
s a l a r i e s  t h a t  t h e y  may se t  for  themselves or tha ttheyarecur ren t lypay ing .  
The Departmentmustdetermine a sa la ry  limit t h a t  i s  reasonable for  management 
serviceson a f u l lt i m eb a s i s .  What i s  reasonable i s  no t  synonymous w i t h  what 
f a c i l i t i e s  a r e  p a y i n g  or would be w i l l i n g  t o  payabsent some l i m i t a t i o n .  
Moreover, thel imi ta t ionproposedbytheDepar tment  i s  basedon some survey 
data.Whilethesurvey is n o tc u r r e n t ,t h eo r i g i n a lf i g u r e so b t a i n e d  have 
been r o u t i n e l ya d j u s t e d  for  changes i n  the consumer p r iceindex  and t h ef i g u r e  
proposed is comparable to  t h a tc u r r e n t l yb e i n gp a i d  i n  thenurs ing  home 
i n d u s t r y .S i n c ef i x i n g  a reasonable l e v e l  o f  compensation for  such a f u l l  
t i m e  employee i s  l e g i s l a t i v e  i n  n a t u r e ,  and i n  view o f  thefactorsment ioned 
above, i t  i s  concludedthatthe $40,656 f i g u r e  i s  a reasonable maximum f o r  a 
f a c i l i t y  r e q u i r i n g  one f u l l t i m e  ( 4 0  hour)top management person. However t h e  
Department f a i l e d  t o  e s t a b l i s h  t h e  needand reasonableness of ass ign ingtha t  
limit to a f a c i l i t y  or f a c i l i t y  grouphaving 48 beds or l ess .wh i lethe  
Departmentsaid " i t b e l i e v e s "t h a t  a s i x  bed f a c i l i t y  r e q u i r e s  a minimum o f  
f i v e  hours o f  top management work eachday, there  i s  noevidence or 
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exp lanat ion  for t h a tb e l i e f .  A s  such i t  i s  concludedthatthe 48-bed f i g u r e  
has no r a t i o n a lb a s i s  and i s  arb i t ra ry .S incethe  $847 f i g u r e  depends f o r  its 
reasonableness upon the 48-bed f a c t o r ,  i t  too was no t  shown to  be necessaryor 
reasonable.Likewise,theDepartmentof ferednoexplanat ion or data 
suppor t ing i t s  conc lus iontha t  a s i n g l e  f a c i l i t y  c o n t a i n i n g  100beds or more 
does no trequ i re  more management t imethan a f a c i l i t y  c o n t a i n i n g  48 beds or 
l e s s .  Thatconclusion i s  no t  basedonanyevidence or e x p l a n a t i o ni nt h e  
record and is notnecessary or reasonable. 

F i n a l l y ,t h e  Department f a i l e d  t o  e s t a b l i s h  any r a t i o n a lb a s i s  for  
l im i t i ngp rov ide r  g roups  opera t i ng  more than one f a c i l i t y  t o  $348 per bed fo r  
eachbed over 48. The $348 f i gu re  was no tco r re la ted  to  any evidence 
exp la in ing  management needs or costs .  I t  i s  an a r b i t r a r yf i g u r e  and i s  no t  
necessary and reasonable for  purposes of Minn.Stat. 5 14.14,subd. 2 (1984). 
While theDepartment'srulesdo not have to  be mathemat ica l lyprec ise and do 
n o t  have t o  a f f o r d  p e r f e c t  j u s t i c e ,  t h e  l i m i t a t i o n s  imposedmustreimburse an 
e f f i c i e n t l y  o p e r a t e d  f a c i l i t y  for  c o s t st h a t  must be i n c u r r e d .  I n  t h i s  case 
there  i s  nobasis for be l i eve ingtha ttheru lewou lddotha t  and i t  cannot be 
adopted . 

78. The Departmentargued t h a tt h e r ea r e  economies o f  s c a l ei ns i n g l e  
f a c i l i t i e s  h a v i n g  more than 48 beds so t h a t  no a d d i t i o n a l  management costs  
would be i ncu r red  asmorebeds a re  added. A s .  Dr. Bjork noted,that  
conc lus ion has nora t i ona lbas i s  and i t  has noev iden t ia rysuppor ti nthe  
record.  The Depar tmentrespondedthatthel imi ta t ion on s i n g l e  f a c i l i t i e s  
above a 48-bed s i z e  i s  reasonablebecausetheDepartmentdesires t o  discourage 
l a r g e r  f a c i l i t i e s .  I n  i t s  r a t es e t t i n gr u l e st h e  Department may prov ide  
i ncen t i ves  and d i s incen t i ves  for  ob ta in ingdes i rab lepo l i cygoa ls .  However, a 
p r o p e r l y  l i c e n s e d  f a c i l i t y  o p e r a t e d  i n  an e f f i c i e n t  manner i s  e n t i t l e d  to  
obtainreimbursement for thecosts  i t  must i n c u r .T h a ts t a t u t o r yd i r e c t i v e  
cannotbe ignored to f o r c e  t h o s e  f a c i l i t i e s  to reducethe i rs i ze .  

The ru lesdonotaddressthed i f fe rencesinprov iders  or d iscussthe 
d i f f e r e n t  management needs r e s u l t i n g  from d i f f e r e n c e s  i n  l o c a t i o n s ,  
d ispers ion ,  and s ize .  Moreover,the r u l e  wouldpermitcompensation o f  $53,820 
for  a prov idergroup o f  two f a c i l i t i e s  h a v i n g  a t o t a l  o f  96 res iden ts  bu t  
s u b s t a n t i a l l y  l e s s  t hantha t  i f  f o u r  f a c i l i t i e s  c o n t a i n i n g  110 res identsare  
managed, as is thecase w i t h  t h e  REM facilities 1 It ies .  Tak ing  REM as an example, 
there  i s  noevidencethat i t s  management cos tsarelessthanha l f  o f  thecosts 
t h a t  would be i ncu r red  i f  i t s  27 f a c i l i t i e s  were separate lyoperated.  Such a 
r e s u l t  i s  no t  evensupportedbyexperttest imonyregardingthe useand 
r e l i a b i l i t y  o f  economies of scaleconcepts.Therefore, for  a l lt h e  reasons 
s ta ted  above, i t  i s  concludedthatthe needand reasonableness of  i t e m  A has 
no t  been es tab l i shedw i th  an a f f i r m a t i v ep r e s e n t a t i o n  o f  f a c t s  i n  t h e  r e c o r d  
and t h a t  i t  may n o t  be adopted. To c o r r e c tt h i sd e f e c t ,  i t e m  A must be 
de le ted .  

9553.0035,subp.14, i t e m  6.  

79. I t e m  B r e s t r i c t st h et o t a l  compensationpayable t o  any top  management 
i n d i v i d u a l  to  $53,820 annual ly .Thatf igure i s  basedonthemidpoint i nt h e  
salaryrange o f  theDepartment'sAssistantCommissioner. D r .  B jo rkob jec ted  
tous ingtheAssis tantCommiss ioner 'ssa lary  to  se t  a l i m i t a t i o n  on the 
maximum al lowablesalarypayableto an i n d i v i d u a li nt h e  ICF/MR i ndus t r y .  He 
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presented a var ie tyorreasons  whyhe f e l t  thatcomparison was inappropr ia te .  
All o fh i so b j e c t i o n s  were unpersuasive. The m i d p o i n ti nt h eA s s i s t a n t  
Commissioner'ssalaryrange is s i m i l a r  to  the maximum s a l a r yp a i dt ot h ec h i e f  
e x e c u t i v e  o f f i c e r s  o f  s t a t e  h o s p i t a l s ,  t h e  l a r g e s t  o f  which has over 700 
beds. The r e c o r da l s oe s t a b l i s h e st h a tt h e r ea r es u f f i c i e n ts i m i l a r i t i e s  
betweenthe two p o s i t i o n s  t o  j u s t i f yt h e  comparisonused. The comparison t o  
bemade, and the limits to be es tab l i shed,  depend on l e g i s l a t i v e  f a c t s  ( p o l i c y  
decis ions)thatagencies have t h ea u t h o r i t y  t o  make. If they have a r a t i o n a l  
basistheymust be found t o  be reasonableeven if theyarenotthe  m o s t  
reasonab lel im i ta t i onstha tcou ld  be imposed. The l i m i t a t i o n  proposed by the 
Department i s  reasonable and maybe adopted as proposed. I t  i s  basedon a 
p o s i t i o n  o f  equ iva len t  i f  n o t  g r e a t e r  r e s p o n s i b i l i t i e s  and i s  l i m i t e d  by the 
same l e g i s l a t i v ec o n s i d e r a t i o n s .  There Is noevidence i n  therecordtha t  
f a c i l i t i e s  a r e  u n a b l e  t o  h i r e  and r e t a i n  q u a l i f i e d  l n d i v i d u a l s  a t  t h o s e  s a l a r y  
l e v e l s  and t h er u l e  is c l e a r l ya u t h o r i z e d .  

9553.0035, subp.14, G. 

80.Under t h i s  I t e m  thetop  management compensation per  bed l i m i t a t i o n si n  
i t em A and t h e  l i m i t a t i o n  i n  I t e m  B are  t o  be adjustedby 1% f o r  each full 
percentagedifferencebetweentheprevious two Januarys p r i o r  t o  thera teyear  
i n  t h e  All Urban Consumer price Index ( C P I  - U> for  theMinneapolis-St.Paul 
area. D r .  Bjork ques t ionedthepropr ie ty  of  us ing  changes I nt h ep r i c e  of 
goods and serv icestodetermineappropr ia te changes I n  compensation l e v e l s .  
He no tedtha tsa la r i es  change a t  d i f f e r e n t  r a t e s  t h a n  changes I n  t h e  Consumer 
P r i c e  Index, and t h a ts a l a r i e si nt h eh e a l t hc a r ei n d u s t r y  have h i s t o r i c a l l y  
i nc reaseda t  a f a s t e rr a t et h a n  changes i n  t h e  CPI-U. He suggested, 
therefore,thattheDepar tment  measure movement Inthelabormarke tra ther  
than movement i n  t h e  p r i c e  o f  gaso l ine  or grocer ies  to s e t  compensation l e v e l s  
for  top  management employees. However, s incethere i s  some coro l la t ion  
betweenchanges i n  t h e  CPI-U andchanges i n  wages, andsincetheDepartment 
has d e t e r m i n e dt h a ts a l a r i e si nt h eh e a l t hc a r ef i e l d  have been r i s i n g  too 
f a s t ,u s i n gt h e  CPI-U Is necessary and reasonable. However, r e q u i r i n g  a f u l l  
percentage change i n  t h e  CPI-U be fore  changes I nt h a t i n d e x  a r e  r e f l e c t e d  i n  
changes i n  t h e  compensation l m i t a t i o n s  was n o t  shown t o  be necessary and 
reasonable. If the Consumer Pr iceIndex i s ,  I n  f a c t ,  anaccurate measure of  
sa la ry  changes, recogn iz ingon ly  a 1% change i n  t h e  compensation l i m i t a t i o n  
when the Consumer Pr iceIndex has increasedby 1.9% i s  neithernecessarynor 
reasonable and i s  i n  v i o l a t i o n  o f  theprov is ions  o f  m i n nS t a t .  5 14.14,subd. 
2 (1984). To cor rec tth isde fec t ,theDepar tment  must amend i t e m  G to  
recognize changes i n  the Consumer Pr iceIndex t o  thenearest  .1 o f  1%. Of 
coursethelanguage will a l s o  have t o  beamended to accommodate de le t i ono f  
thoseparts o f  i t e m  A whichcannot be adopted. 

9553.0335, subp.15,General Cost P r i n c i p l e s .  

81.Thissubpartcontainsthegeneralpr inciplesgoverningal lowable 
costs .  To be a l lowab lethecos ts  must be ordinary,necessary and r e l a t e dt o  
res identcare ;  be a cos ttha t  a prudent and cost consciousbusinessperson 
wouldpay i n  the open market i n  an arms-lengthtransact ion;  be for  goods o r  
se rv i cesac tua l l yp rov ided  t o  t h e  f a c i l i t y  and a c t u a l l y  p a i d  f o r  w i t h i n  180 
days a f t e r  t h e  close o f  therepor t ingyear ;no t  have the e f f e c t  o f  
c i rcumvent ingthepr inc ip leso ftheru le :  and n o t  r e s u l t  f r o m  management 
ineff iciency,unnecessarycare,agreementsnot t o  compete or a c t i v i t i e s  n o t  



commonly accepted i ntheindus t r y .Severa lpe rsonsob jec tedtothe  

r e s t r i c t i o n  i n  i t e m  E t h a t  a costcannot be r e l a t e d  t o  a c t i v i t i e s  " n o t  

commonly accepted" i nt h e  ICF/MR indust ry .Barbara W .  KaufmanExecutive 

D i r e c t o r  o f  theMinnesotaAssoc ia t ionofVo lun tarySoc ia l  S e r v i c e  Agencies 

argued, f o r  example, t ha tthel im i ta t i onsugges tstha ti nnova t ion  is unwanted 

and unnecessary, and thatthephrase i s  meaninglessbecause o f  t h e  d i v e r s i t y  

which e x i s t s  i nt h ei n d u s t r y .  Those argumentsarenotpersuasive. The 

purpose o f  t h e  p r o v i s i o n  i s  n o t  to  hamper f a c i l i t i e s  i n  d e s i g n i n g  c r e a t i v e  

so lu t ionstoprob lems,but  t o  p r o h i b i t  reimbursement for  a c t i v i t i e s  t h a t  t h e  

i ndus t r y  has determinedareinappropr iate(notaccepted).  The r u l e  does no t  

r e f e r  t o  a c t i v i t i e s  n o t  commonly used or engaged i n ,  b u t  a c t i v i t i e s  t h a t  a r e  

notaccepted. The languageimpl iestha ttheac t iv i t y ,ra therthanbe ing  

accepted, has been rejected.Therefore,  i t  i s  concludedthattheprov is ion i s  

necessary and reasonable and may be adopted. 


NONALLOWABLE COSTS 

82. Par t  9553.0036 conta ins a d e t a i l e d  l i s t i n g  o f  cos tstha tarenot  
a l lowable for  purposes o f  es tab l i sh ingthe  payment r a t e  o f  an ICFIMR. The 
i n t r o d u c t i o n  s t a t e s  t h a t  i f  any of t h ec o s t sl i s t e da r ei n c l u d e di n  any 
account o f  theprov ider  or providergrouptheymust be I d e n t i f i e d  onthe 
f a c i l i t y ' sc o s tr e p o r t .  The c o n t r o v e r s i a ln o n a l l o w a b l ec o s t sl i s t e di nt h e  
rulearediscussedbelow. 

9553.0036, i t e m  C.  

83. Under t h i s  i t e m ,  assessments made or t h ep o r t i o n  o f  dues charged by 
associat ions or pro fess iona lo rgan iza t ions  for  l o b b y i n g ,p o l i t i c a l  
con t r i bu t i ons ,  or l i t iga t ion ,exceptsuccess fu lcha l lenges  to  decis ionsof 
Minnesotaagencies,arenotal lowablecosts.  The r u l ep r o v i d e st h a t  when a 
breakdown o f  the dues charged t o  a f a c i l i t y  by an assoc ia t i on  or pro fess iona l  
o rgan iza t i on  i s  notprovidedafterrequestedbytheCommissioner,theent i re 
cost of t h e  dues p a i d  must be d isa l lowed.  Mr. Fur longarguedtha tth is  i t e m  
should be de le ted  because a p rov ide r  has noreasonable means o f  o b t a i n i n g  o r  
guaranteeingtheaccuracy or r e l i a b i l i t y  o f  t h e  t h i r d  p a r t y  i n f o r m a t i o n  
requ i redunderth isru le .Nonethe less ,theru le  i s  necessary and reasonable 
as proposed t o  i n s u r e  t h a t  t h e  dues p a i d  b y  f a c i l i t i e s  a r e  n o t  used fo r  
purposestheDepartment has d e t e r m i n e da r en o ts u f f i c i e n t l y  r e l a t e dt o  p a t i e n t  
c a r et o  be reimbursedundertheMedicalAssistanceprogram. I f  the 
pro fess iona lo rgan iza t ions  to  which f a c i l i t i e s  pay dues a r e  n o t  w i l l i n g  t o  
abide by t h er u l e ,  each f a c i l i t y  will have t o  decidewhether i t  should be 
r e t a i n  its membership. 

9553.0036, i t e m  D. 

84. Under t h i s  i t e m ,  adver t i s ingcos tswh ichareincur redtoencourage 
po ten t i a lres iden ts  t o  s e l e c t  a p a r t i c u l a r  f a c i l i t y  a r e  n o t  a l l o w a b l e .  
However, f a c i l i t i e s  may spend up to  $2,000 annua l ly  for n o t i c e si nt h e  
telephoneyellowpages.Annette Rowland, speakingonbehalf o f  ARRM, 
questionedwhetherthe $2,000 l i m i t a t i o n  i n  t h i s  r u l e  would be adequate f i v e  
yearshence. Thesame quest ions were r a i s e da b o u tt h ed o l l a rl i m i t a t i o n s  on 
petcosts  and res identvacat ions .  All thesedo l la rl im i ta t ionsarenecessary  
and reasonable. The Department i s  no trequ i red  t o  adoptl im i ta t ionswhich  
will have the same rea l -do l la rimpact  from one year to another ,an t ic ipa te  how 
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costs  will change, or t i e  t h el i m i t a t i o nt o  an index.Nevertheless,s ince 
thesecostscan be expected to  r i s e ,  theDepartmentcouldconsideradding a 
p rov i s ionwh ichwou ldad jus tthesel im i ta t i onsw i th  changes i n  t h e  CPI-U as i t  
hasdone i n  o t h e r  s e c t i o n s  o f  t h e  r u l e .  

9553.0036, 1tern I. 

85.Under t h i s  i t em,  thecosts  o f  sponsor ingnon- res identac t iv i t ies  such 
as a t h l e t i c  teams and beautycontestsarenotal lowable.  The d i sa l l owancein  
t h i s  p a r t  i s  s i m i l a r  t o  t h a t  c o n t a i n e d  i n  i t e m  L which makes an employee's or 
owner's membership f e e s  i ns o c i a l ,f r a t e r n a l ,s p o r t s ,h e a l t h  or s i m i l a r  
organizat ionsnonal lowable.  M s .  Rowland suggestedthatthesedisal lowances 
areinappropr ia te .  She arguedthat  employeemembership i n  an a t h l e t i cc l u b ,  
for example,should be al lowableunder a " c a f e t e r i a  b e n e f i t  system" where 
employeescanchoosebetween v a c a t i o n s ,c o l l e g et u i t i o n  paymentsand 
memberships i nh e a l t hc l u b s .  She suggested t h a t  any b e n e f i t s  made a v a i l a b l e  
t o  a l l  s t a f f  members onan equ i tab lebas isshou ld  be an a l lowedcost .  
Although some f a c i l i t i e s  may have theca fe te r iap lans  she mentioned, and make 
a v a r i e t y  o f  b e n e f i t s  a v a i l a b l e  to t h e i r  employees, theappropr ia te  costs o f  
ICF/MRs,  whicharesupportedbypublicfunds,cannot be evaluatedonthebasis 
o f  what otheremployers who arenotsub jec t .  t o  s t a t er e g u l a t i o n  cando. The 
Departmenthasdetermined tha tpub l icfundsshou ld  be spent i n  a more 
r e s t r i c t i v e  manner,and for  costswhichmust be i n c u r r e d  b y  e f f i c i e n t l y  
o p e r a t e df a c i l i t i e s  t o  care for  menta l lyretardedpersons.  I t s  dec i s ion  t o  
impose t i g h t e r  c o n t r o l s  onemployee benef i t sthantha twh ichwou ldfo l low i f  
they were t r e a t e d  l i k e  any o t h e r  c o r p o r a t e  e n t i t y  i s  a necessary and 
reasonableone. 

9553.0036, i t e m  J .  

86.This i t e m  p l a c e sl i m i t a t i o n s  on the premiums fo r  l i f e  insurance 
p o l i c i e s  c o v e r i n g  anowner or board member o f  a f a c i l i t y  or anemployee o f  a 
r e l a t e do r g a n i z a t i o n .  I t  genera l l yp rov idestha t  premiums on l i f e  insurance 
p o l i c i e s  c o v e r i n g  ownersandboard members a re  no t  an a l lowablecostunless 
t h ep o l i c y  i s  s i m i l a r  to  tha tp rov ided  to o the r  employees. I f a p o l i c y  i s  
requ i red  as a condition of  a mortgage or loan, and themortgagee or l end ing  
i n s t i t u t i o n  i s  l i s t e d  as thebene f i c ia ry ,  premiumcostsareal lowable. M s .  
Rowland suggestedthatthe premiums a l s o  be al lowed i f  t h e  f a c i l i t y  o r  company 
i s  t hebene f i c ia ry  o f  t h ep o l i c y .  She a rguedtha tthedea tho rd i sab i l i t yo f  
an admin i s t ra to r  has a more seriousimpact upon theopera t ion  o f  t h e  f a c i l i t y  
thanthedeath or d i s a b i l i t y  o f  any o thers ta f fperson and tha tthe  premiums 
onsuch po l i c i esshou ld  be al lowed. She arguedtha tthefac i l i t ywou ldthen 
be able t o  h i r e  an i n t e r i m  a d m i n i s t r a t i v e  s t a f f  andpay for  o the rlega l  
expenses r e s u l t i n g  from thedeath of an owner or admin i s t ra to r .  The 
Department d idno td i rec t l yaddressth i ssugges t ion ,  and w h i l e  t h e  r u l ei n  i t s  
present  form i s  necessary and reasonable, i t  shouldconsiderthe m e r i t s  ofher 
argument. The change suggestedbyherwouldnotconst i tute a subs tan t i a l  
change f o r  purposes o f  s Rule 1400.1100 (1985). However, i f  the 
Department were to  amend t h i si t e m ,  i t  i s  suggestedthat i t  inc lude some 
language requ i r ingtha ttheproceeds of such p o l i c i e s  be a c t u a l l y  p a i d  t o  t h e  
f a c i l i t y  and usedby i t  for speci f icpurposes. 
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9553.0036,items M and N. 

87. These i t emsgovernthea l l owab i l i t y  o f  t r a i n i n g  programcosts.Under 
i t em M, t r a i n i n g  programs for  anyone e x c e p t  r e s i d e n t s ,  f a c i l i t y  employees, 
v o l u n t e e r s  i n  t h e  f a c i l i t y ,  or a r e s i d e n t ' sf a m i l y  or legalguardiansarenot 
a l lowable costs. Under i t e m  N ,  thecos t  o f  t r a i n i n g  programs t h a t  employees 
a t tendarenota l lowab le  i f  theyaredesigned to  meet the minimum educat ional  
requirements of a p o s i t i o n  or i nvo lveeducat ionlead ing  to  a degree or 
educat ionwhichqual i f iesthe employee for  a new t rade or profession.Clyde 
E .  Johnson, Execut iveDi rec tor  of DuluthRegionalCareCenter,Inc.,argued 
tha tthe  cost of s t a f f  t r a i n i n g  l e a d i n g  t o  a degree i s  an approp r ia te  use of 
money and should be al lowed.That i s  no t  a persuasiveargument. The Medical 
Assistanceprogram i s  notdesigned to provideeducat ion t o  i n d i v i d u a l s  who 
happen t o  be h i redby  a f a c i l i t y .  I t  i s  designed to providecare t o  men ta l l y  
r e t a r d e dr e s i d e n t s .F a c i l i t y  employees s i m p l ya r en o te n t i t l e d  t o  o b t a i n  a 
co l l egeeduca t iona ts ta te  expense.Therefore,theseitemsarenecessary and 
reasonable. 

9553.0036, 0. 

88. Thisitemprovidesthatthecosts of  "personal needs iterns",such as 
persona lc lo th ingnormal lypa id  for  by a res ident ,a renot  an a l lowab lecos t .  
M s .  Rowlandargued t h a t  t h i s  p r o v i s i o n  i s  i ncons is ten tw i ththep rov i s ions  of 
Minn.Stat .  33 626.557,subd. 2 ( e ) ( l )  and626.556,subd. 2(c) .  Underthose 
s ta tu tes ,thecare taker  o f  a c h i l d  or a vu lne rab leadu l t  i s  g u i l t y  o f  c r i m i n a l  
neg lec t  if i t  f a i l s  t o  providenecessary food, c lo th ing ,she l te r ,hea l thca re ,  
or supervis ion.  She no tedtha t  ICFIMRs wouldhave an o b l i g a t i o n  underthese 
laws t o  pay for  itemssuch as c l o t h i n g  when a res ident ' spersona l  needs 
allowance ($40 monthly) i s  notadequate. She n o t e dt h a tf a c i l i t i e sa r e  
f r e q u e n t l yr e q u i r e d  t o  supplementthepersonal needs allowance o f  t h e i r  
res iden ts  to  buy wintercoats ,boots  or o the rc lo th ingi tems .  The p r o v i s i o n
o f  food,she l te r ,hea l thcare  and superv is ion i s  n o t  a personal needs i t em 
undertheru le .On lyc lo th ing  and otherpersonal  needs arecoveredbythe 
exc lus ion.  Under 42 C.F.R. 5 435.832, a personal needs allowance for c l o t h i n g  
and otherpersonal  needsmust be prov ided t o  men ta l l yre ta rdedres iden tsbu t  
theallowancecannot be app l i ed  to thecos t  of  care.Sincethecosts of 
personal needs i tems i s  not a l lowab leunderfedera lregu la t ions ,th isi tem i s  
necessary and reasonable as proposed.UnderMinn.Stat. 5 2568.35. the 
Leg is la tu rees tab l i shed  a personal needs allowance a tn o tl e s st h a n  $40 
monthly. . I f  t h a t  amount i s  i n s u f f i c i e n t  to  coverthepersonal need items o f  a 
res iden t ,  a f a c i l i t y  mustprovidewhateverpersonal needs arerequiredbylaw 
t o  tha tres identbu tthecos tscannot  be inc ludedintheMedica lAss is tance 
r a t e .  Whether or no tthe  $40 l i m i t a t i o ne s t a b l i s h e db yt h eL e g i s l a t u r e  i s  
appropr ia tecannot  be determined i nt h i sp r o c e e d i n g .  What i temsareincluded 
w i t h i n  a "personal needs al lowance" i s  unclear.Presumably i t  wouldcover 
cosmet ics ,to i le t ryi tems,umbre l las ,wa l le ts  and purses ,bu ttha t  i s  not  
c lear .Therefore,  i t  i s  suggested thattheDepartmentdef inethose words or 
incorporate any c u r r e n t  d e f i n i t i o n  by re ference.  

9553.0036. i t e m  R .  

89. Under t h i s  i t e m ,  t hecos tsincu r redinp rov id ingo the rthan  ICFIMR 
services,  such as thecosts  of apartments,day a c t i v i t y  c e n t e r  or work 
a c t i v i t yc e n t e rc o s t s ,r e g u l a rt r a v e lc o s t s  t o  at tendthosecenters  and the 



-- 

costs  for  semi-independent l i v i ngse rv i cesa reno ta l l owab lecos ts .Regu la r  
t r a v e lc o s t s  t o  a t tend  day a c t i v i t y  c e n t e r s ,  work a c t i v i t y  centers and 
semi-independent l i v i n gs e r v i c e s  programsaregeneral lycoveredbythose 
programs. M s .  Rowland noted,however,thatthereare many s i t u a t i o n s  when 
t r a n s p o r t a t i o n  t o  such centers  is necessar i lyprov idedby an ICF iMR.  I f  
res iden ts  m i s s  t h e i r  bus, i f  they have a doctor 'sappointment or i f  theyare 
otherwiseunable t o  o b t a i nt r a n s p o r t a t i o n  t o  and from thecenter ,  i t  i s  
p r o v i d e db yt h ef a c i l i t y .  She arguedthat  i f  ICF iMRs  a rerequ i red  t o  prov ide 
t r a n s p o r t a t i o ni n  suchcircumstancesthatcostshould be a l lowab le .  The r u l e  
i s  designed t oa v o i dp a y i n gf o r  a r e s i d e n t ' st r a n s p o r t a t i o nc o s t s  t w i c e :  once 
to  thecenter  andonce to  t h e  f a c i l i t y .  A s  theDepartmentnoted, when a 
f a c i l i t y  must p rov idet ranspor ta t i on  to  a centerbecause a res iden t  m i s s e s  the 
bus or has a doctor 'sappointment,thecosts of  such t ranspor ta t i ona re  
a l lowab le  and will no t  be considered t o  be regu la rt rave lcos ts .Wi ththa t  
c l a r i f i c a t i o n ,  t h e  r u l e  i s  necessary and reasonable as proposed. 

9553.0036. i t e m  Y.  

90.Under t h i si t e m ,l e g a lf e e s  and r e l a t e d  expenses i n c u r r e di n  
unsuccessfulchallenges to thedecis ions of governmentalagenciesarenot 
a l lowablecosts .  Mr. Fur longarguedthat  t h i s  sect ionshould be de le ted  from 
t h er u l e  or c l a r i f i e d  to e x p l a i n  whatan"unsuccessfulchallenge" means. He 
no tedtha t  i t  i s  unclearwhether a compromise would be considered a successful  
chal lenge. As  a r e s u l t ,  he s ta tedtha ttheru lewou ldencouragel i t i ga t i on  
becausethepart ieswoulddesire anoutcome t h a t  c o u l d  c l e a r l y  be de f ined as 
successfu l .  A s i m i l a r  r u l e  hasbeen adopted f o r  purposes o f  c a l c u l a t i n gt h e  
a l lowab lecos ts  o f  nurs ing  homes (Minn.Rule 9549.0036C). The language i nt h e  
nurs ing  home r u l e  was approved, i n  p a r t ,  becausethefees a1 lowablehad 
h i s t o r i c a l l y  been reso lved a on a case-by-case b a s i s  i n  n e g o t i a t i o n s  between 
theDepartment and thenurs ing  homes. I t  was a l sono tedtha t  some f l e x i b i l i t y  
would be needed i n  d e t e r m i n i n g  whatwould be successful i n  any g iven case 
becausechallenges t o  agencydecis ionsusual lyinvolvevary ingdegreesof  
success. Thesame p r inc ip lesa reapp l i cab lehe re ,  and i t  i s  concludedthat 
theru leproposed i s  necessary,reasonable and s u f f i c i e n t l ys p e c i f i c .  

However, f u r t h e r  e x p l a n a t i o n  of the Admin i s t ra t i ve  Law Judge's 
understanding of t h i s  p r o v i s i o n  may be h e l p f u li nt h ee v e n td i s p u t e s  do 
ar ise.Apparent lytheDepartmentintends t o  make any l ega lfeesincu r redin  
connect ionwithrulemakingproceedingsnonal lowable as i t  intended to  do under 
thenurs ing  home rule.Moreover,  i t  i s  assumed t h a tt h eo n l yl e g a l  fees  t h a t  
may be consideredarethoseincurredaf ter  a "chal lenge".  A chal lenge is 
apparent ly  a protest ,appeal ,  or n o t i c e  o f  i n t e n t  t o  appealtaken from an 
i n i t i a l  agency dec is ion .  Expenses i n c u r r e di nn e g o t i a t i o n s  between a f a c i l i t y  
andanagency before an i n i t i a l  d e t e r m i n a t i o n  i s  made wouldnotgeneral ly be 
a l lowab le ,bu t  expenses i n c u r r e di nn e g o t i a t i o n s  subsequent to  a chal lenge 
will be a l lowab le  i f  t h e  f a c i l i t y  i s  successful  i .e . ,the  agency a l t e r s  i t s  
i n i t i a ld e t e r m i n a t i o ni n  a manner favorab le  to  t h ef a c i l i t y .  Success is no t  
l i m i t e d  to  f a v o r a b l ed e c i s i o n sa f t e r  a hear ing or a t r i a l  onthemer i ts .  The 
proposed r u l e  i s  easy t o  apply  when f a c i l i t y  p r e v a i l s  on or wins an issue.  
The d i f f i c u l t y  will a r i s e  when n e i t h e rp a r t yc l e a r l yp r e v a i l so n  an issue.  I f  
a f a c i l i t y  g e t s  o n l y  p a r t i a l  r e l i e f ,  i t s  f e e s  will be o n l y  p a r t i a l l y  
recoverable(a1lowable).  The amount a1 lowable will necessar i l yrequ i re  a 
case-by-case considerat ionofthedegree o f  successobtained. I t  i s  no t  
f e a s i b l e  t o  be more spec i f i c .  



REPORTING BY COST CATEGORY 

9 1 .T h i sp a r to ft h er u l e  l i s t s  the cost c a t e g o r i e sf a c i l i t i e s  mustuse 
i nr e p o r t i n gt h e i rc o s t s .  The Department o r i g i n a l l y  proposed f i v e  cost 
categor ies:programoperat ingcosts,maintenanceoperat ingcosts,  
admin is t ra t i veopera t ingcos ts ,payro l ltaxes  and f r i n g eb e n e f i t s ,  and 
p roper t y - re la tedcos ts .S incetheru lecon ta insl im i ta t i ons  onthevar ious 
costcategor ies,severa lind iv idualssuggestedthattheDepar tmentadopt  a new 
cost category to  coverthoseadmin is t ra t ivecosts  over which a f a c i l i t y  has no 
c o n t r o l .  The Departmentagreed t h a t  some o f  thosecostsshould be t rea ted  
d i f fe ren t lythantheadmin is t ra t i vecos tsoverwh ichprov iders  dohave 
con t ro l ,  and i t  now proposes t o  add a new costcategory for "spec ia lope ra t i ng  
cos ts "  as i s  discussedbelow. The c l a s s i f i c a t i o n  o f  costs  t o  the cost 
c a t e g o r i e ss p e c i f i e dI nt h er u l e  i s  necessary so t h a t  a un i fo rm method e x i s t s  
for  record ing  and r e p o r t i n gc o s t s .T h i sn o to n l yr e s u l t si nt h eu n i f o r m  
treatment o f  f a c i l i t i e s ,  b u t  e n a b l e s  t h e  Department to  determinewhetherthe 
cos tsrepor tedarea l lowab le  and to a p p l yc o s t sl i m i t a t i o n sc o n t a i n e di nt h e  
r u l e .  I t  will alsopermittheDepartment t o  make costcomparisons and will 
setthegroundwork for  theDepartment'simplementation of "case m i x  outcome" 
ru leswhichare now understudy. The needand reasonableness o f  e s t a b l i s h i n g  
thecostcategor iesproposed i s  supportedby an a f f i r m a t i v ep r e s e n t a t i o n  o f  
f a c t si nt h er e c o r d ,  andthosec lass i f i ca t i ons ,  as amended. arenecessary and 
reasonable. 

9553.0040,subp. 1 ,  ProgramOperating Costs. 

92. Thissubpart  l i s t s  thecostsassignable to theprogramoperat ing cost 
category.  I t  g e n e r a l l yp r o v i d e st h a tt h ed i r e c tc o s t  of programfunct ions 
must be repor tedunderth iscategory.  The r u l e  l i s t s  some of t h es p e c i f i c  
cos tstha t  must be inc luded:sa la r ies  of  program s ta f f ;supp l i es ;consu l tan t  
se rv i ces ;p rog rams ta f ft ra in ing ;the rapeu t i ct r i ps  for res iden ts ;res iden t  
membership i n  v a r i o u s  o r g a n i z a t i o n s ;  t h e  o p e r a t i n g  c o s t s  o f  f a c i l i t y  v e h i c l e s  
used t o  t ranspor tres idents ;te lephone,te lev is ion  and rad iose rv i cesp rov ided  
t o  thegenera lres identpopu la t ion ;payro l ltaxes  and f r i ngebene f i t s  
a l l o c a t e d  t o  th iscos tca tegoryunderd i f fe ren tru les ;  and accruedvacat ion 
and s ick leavebenef i t s  o f  personsworking i n  t h e  programoperat ingcost 
area. M s .  Rowland suggestedthatthecosts o f  r e c r u i t i n g  programpersonnel 
should be i n c l u d e di nt h i sc o s tc a t e g o r y  and tha tcer ta in"purchasedserv ices"  
r e l a t i n g  t o  programshould be an al lowableprogramcost.  The Department 
intendssuch"purchasedservices" to  be i n c l u d e dw i t h i n  i t e m  C, which makes 
consu l tan tserv ices  a programoperat ingcost.  To c l a r i f y  i t s  i n t e n t  i n  t h a t  
respect ,  i t e m  C will be amended to  read"consul tant  or purchasedservices". 
A s  amended, i t e m  C i s  necessary and reasonable, and the amendment made does 
n o tc o n s t i t u t e  a subs tan t i a l  change forpurposes o f  Minn. Rule 1400.1100. 

The Departmentrejected M s .  Rowland'ssuggestionthatthecosts of 
r e c r u i t i n g  employees be a l l o c a t e d  t o  t h e  cost category where thoseemployees 
will work. I n  i t s  v iew,therecrui tment and h i r i n g  o f  personnel i s  an 
admin i s t ra t i vecos ttha tshou ld  be assigned to theadmin i s t ra t i vecos t  
category.  The Department 'sdecis ion i s  necessary and reasonable. I t  has a 
g rea tdea lo fd isc re t ionindetermin ingwhichcos tsshou ld  be i n c l u d e dw i t h i n  
t h ep a r t i c u l a rc o s tc a t e g o r i e sa n di t sd e c i s i o n  t o  sub jec trec ru i tmen t  costs 
to  t h el i m i t a t i o n s  on a d m i n i s t r a t i v e  costs makes sense. I t  a l s op r o p e r l y  
re fused to accept Mr. ClydeJohnson'ssuggestion to r e s t r u c t u r e  a subs tan t i a l  


